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Are you ready for the changes to the Fund Manager 
Code of Conduct? 
 

Su Cheen Chuah and Scott Carnachan  
 
On 16 November 2017, the Securities and Futures Commission (SFC) published the conclusions of its 
consultation on Proposals to Enhance Asset Management Regulation and Point-of-sale Transparency, 
which included proposed amendments to (a) the Fund Manager Code of Conduct (FMCC) and (b) the 
Code of Conduct for Persons Licensed by or Registered with the SFC.  
 
The SFC has agreed to a twelve month transition period before the revised FMCC takes effect on 17 
November 2018. 
 
Changes to the FMCC will have a significant impact on SFC-licensed fund managers. Our previous 
briefing is available here. In this briefing, we highlight the key implications of the revised FMCC for 
private funds and how we can help fund managers with the FMCC changes. 
 
The revised FMCC will also impact discretionary investment management services that fund managers 
provide to clients, including client agreements and internal policies and procedures. 
 
What you need to do 
 
Although the effective date of 17 November 2018 for the FMCC changes is some way off, fund managers 
should begin the process of reviewing the impact of these FMCC changes on internal policies and 
procedures, fund documentation and relationships with investors and key service providers (e.g. 
custodian). In particular, for each fund: 
 

 The manager needs to assess whether it is responsible for the overall operation of the fund 
(ROOF) which entails considering whether in substance it is responsible for the day-to-day 
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operation and management of the fund. This assessment is important because additional 
obligations (in particular in relation to monitoring of leverage, liquidity, and the performance of 
custodians) are imposed on managers who are ROOF, as opposed to delegated managers whose 
activities are strictly limited to management of a portfolio. 
 

 The manager needs to review its fund documentation (e.g. offering and constitutive documents 
of the fund) as changes are likely to be required to meet the requirements under the revised 
FMCC. The revised FMCC requires fund managers to provide certain information to fund 
investors. Although it is not mandated under the revised FMCC that such information is to be 
provided via disclosures in the fund’s offering documents, the manager should consider whether 
it is preferable to disclose such information in the fund’s offering documents instead of providing 
the same separately. Much of the information will already be covered by current offering 
documents, but some revision and enhancement will inevitably be required. 

 

 The manager needs to consider whether it has in place the relevant policies and procedures 
required under the revised FMCC and if so, whether such policies and procedures need to be 
updated to meet the requirements under the revised FMCC.  

 

 The manager should also review marketing materials of the funds (if any) and ensure compliance 
with paragraph 7.2 of the revised FMCC. 

 
How Deacons can help  
 
We can assist with the following matters: 
 
(a) advising on whether a fund manager will be considered to be ROOF; 

 
(b) reviewing and amending the offering documents and constitutive documents of funds to meet the 

requirements of the revised FMCC; and 
 

(c) preparing a summary of the securities lending, repo and reverse repo transactions policy (if 
applicable), risk management policy and liquidity risk management policy for disclosure in the 
fund’s offering document. 

 
Next steps 
 
If you require our assistance on the above matters, please do not hesitate to contact us for further 
details. 

 
 
 

SFC’s suggested controls on the use of instant 
messaging  
 
Rory Gallaher and Isabella Wong  
 
The Securities and Futures Commission (SFC) has published suggested controls for intermediaries 
using instant messaging (IM) applications in a circular of 4 May 2018. 
 
The controls are aimed at addressing issues with IM services, such as safeguarding security and 
ensuring such communications are adequately recorded and monitored. 
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In short, the SFC expects intermediaries to:  
 

 understand the features and limitations of the IM applications they use;  

 assess the risks involved in their use of IM applications; and 

 implement adequate controls and procedures for the use of IM applications.  
 
Intermediaries may wish to review and enhance their current procedures, taking into account the 
controls measures suggested by the SFC as summarised below.  
 
1. Centralised record keeping  

 

 centralise, store and back-up records of order messages in a system controlled by the 
intermediary; and 

 keep order messages for a period of not less than two years. 
 

2. Security and reliability  
 

 authenticate client identity for order messages received (e.g. obtaining acknowledgement 
via the client’s registered mobile number); 

 confirm through a different communication channel where instructions of fund transfers to 
third party accounts are received;  

 implement appropriate security safeguards against unauthorised access (please refer to 
guidelines published by the Hong Kong Computer Emergency Reponses Team 
Coordination Centre); and 

 establish written a contingency plan to cope with emergencies and disruptions to IM 
applications.   

 
3. Compliance monitoring  

 

 ensure order messages are readily accessible for compliance monitoring and audit 
purposes;  

 cross-check order messages with the relevant client account activities regularly to detect 
irregularities; and 

 monitor unusual transactions for follow up with clients where appropriate.  
 

4. Internal policies and procedures 
 

 put in place and communicate with staff written policies and procedures for use of IM 
applications;  

 prohibit the use of IM applications by staff unless the intermediary has full control of the 
recording and retention of order messages; and  

 provide proper training to staff.  
 

5. Client awareness  
 

 make sure clients understand the potential risks of placing orders through IM applications.  

 
 
 
  

https://www.hkcert.org/my_url/guideline/15033101
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Regulators’ discovery obligations in disciplinary 
proceedings   
 

Peter So and Michelle Li  
 
It is recognised that disciplinary proceedings often involve or result in a substantial interference with the 
livelihood and reputation of an individual, and to that extent, they are arguably quasi-criminal in nature. 
This special characteristic of disciplinary proceedings has led to a line of decisions regarding what 
should be the extent of the discovery obligations in such proceedings, in particular whether the duty of 
disclosure in criminal proceedings should be adopted. 
 
As a result of two decisions of G Lam J in Securities and Futures Commission v Wong Yuen Yee & Ors 
[2017] 2 HKC 332 (HCMP 241/2015, 30 December 2016) and Competition Commission v Nutanix Hong 
Kong Limited & Ors, CTEA 1/2017, [2018] HKCT 1, 14 March 2018, the courts and tribunals in Hong 
Kong have now opted for a more extensive discovery regime for the regulators, similar to that of the 
prosecutors in criminal proceedings, in the hope to achieve fairness and to ensure that persons subject 
to disciplinary actions are given sufficient protection, particularly in cases involving serious allegations 
against the individuals. Such duty extends to disclosure of all materials (including unused materials) that 
(1) are relevant or possibly relevant to an issue in the case, (2) may raise or possibly raise a new issue 
in the case, and (3) would hold out a real prospect of providing a lead on evidence which goes to (1) 
and (2). 
 
This may have an impact on the way regulators carry out their investigations and may affect how they 
gather and collect documents and information and, more importantly, how they record the information 
gathered during investigations. 
 
In light of this, regulators should be reminded to take proper measures to make sure that they are able 
to comply with and fulfil their discovery obligations, and as G Lam J mentioned in his decision in Nutanix, 
regulators should also consider adopting practices to minimise the possibility that its internal documents 
may become relevant and potentially disclosable. 
 
This article examines the development of the decisions concerning the extent of the regulators’ 
discovery obligations in disciplinary proceedings and discusses how the views of the courts and tribunals 
have evolved overtime. 
 

 
 

Hong Kong proposes tax exemption for offshore venture 
capital funds using ITVF scheme 
 

Stefano Mariani and Mona Yip  
 
Hong Kong offshore venture capital funds may soon receive clarification that their tax-exempt status will 
not be lost merely as a result of co-investing with the Hong Kong government under the Innovation and 
Technology Venture Fund (ITVF) scheme. 
 
This important legislative reform should, in principle, incentivise overseas co-investors to fund Hong 
Kong start-ups by making it financially attractive for them to participate in the ITVF scheme. Questions 
remain, however, regarding whether this broad tax exemption available to offshore funds can continue 
given Hong Kong’s acceptance of the OECD/G20 base erosion profit shifting (BEPS) standards. 
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The ITVF scheme 
 
The ITVF scheme was established by the Hong Kong government’s Innovation and Technology 
Commission to co-invest (through its special purpose vehicle) at an approximately 1-to-2 ratio with 
venture capital funds in local innovation and technology start-ups. 
 
Hong Kong’s Legislative Council approved HKD 2 billion (USD 254.782 million) in funding for the ITVF 
scheme in July 2016. 
 
The government limits its aggregate co-investments with a venture capital fund to a cap of HKD 400 
million (USD 50.95 million) and the aggregate investments in an ITVF investee company to a cap of 
HKD 50 million (USD 6.37 million). 
 
For a fund to be eligible as a co-investor under the ITVF scheme, it is required to have an investment 
focus in innovation and technology start-ups and an investment coverage that includes Hong Kong. 
 
As of January 2018, 14 applications had been received from venture capital funds to become partner 
funds in the ITVF Scheme. 
 
Current problem 
 
Pursuant to section 20AC of the Inland Revenue Ordinance (Ordinance), non-resident persons are 
exempt from profits tax chargeable in respect of assessable profits arising from any transactions as are 
specified in Part 1 of Schedule 16 to the Ordinance (Specified Transaction). 
 
Such Specified Transactions include, among others, transactions in securities, future contracts, and 
foreign exchange contracts. For the exemption to apply, however, the Specified Transaction must be 
carried out by or through a licensed corporation or a financial institution authorised to carry out any 
regulated activities under the Securities and Futures Ordinance (Specified Person) or otherwise by a 
non-resident person that is a qualifying fund under the Ordinance. 
 
Non-resident persons qualifying for the section 20AC exemption would lose their tax-exempt status if, 
other than the Specified Transactions, they also carried on any trade, profession or business in Hong 
Kong, thereby ceasing to be non-resident in Hong Kong. 
 
In practice, the strict territorial conditions in section 20AC prevented offshore venture capital funds from 
co-investing in the ITVF scheme whilst retaining their tax-exempt status, especially in light of the fact 
that the ITVF scheme requires co-investors to have current investment coverage in Hong Kong. 
 
The loss of tax-exempt status would discourage offshore fund participation in the ITVF scheme, a 
development that would militate against the government’s stated objective of increasing investment in 
research and development and innovative start-ups in Hong Kong.  
 
Way forward 
 
To address the concerns of offshore venture funds, the Innovation and Technology Bureau has 
proposed to expand the current list of Specified Transactions to include a share transaction in an ITVF 
scheme investee company that is carried out through or arranged by a Specified Person for or carried 
out by a non-resident partner fund. 
 
The Inland Revenue Ordinance (Amendment of Schedule 16) Notice 2018, gazetted and tabled in Hong 
Kong’s Legislative Council on 2 May, clarifies that, for those purposes, a “non-resident ITVF partner 
fund” means a partner fund that is a non-resident person to which the general profits tax exemption in 
section 20AC applies.   
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The net effect will be that offshore venture capital funds will be exempted from profits tax that would 
otherwise arise in respect of their assessable profits from share transactions in ITVF scheme investee 
companies. 
 
Perhaps more importantly, any profits tax exemption currently extended to the offshore venture capital 
funds will be unaffected by co-investment in the ITVF scheme. 
 
The Notice will most likely be enacted on 22 June 2018. 
 
The government’s effort to clarify the tax-exempt status of offshore venture capital funds reinforces its 
vision to support the sustainable development of the local IT ecosystem with a view to encouraging 
economic diversification in Hong Kong.  
 
On a more practical level, the extension of tax-exempt status to ITVF scheme transactions should, in 
principle, incentivise overseas co-investors to fund Hong Kong start-ups; though, whether this measure 
will be successful is as yet unclear given the recognised weakness of the Hong Kong innovation start-
up sector relative to, for example, Singapore. 
 
It may further be queried whether the offshore fund exemption can continue unaltered in Hong 
Kong in light of the city’s adherence to the BEPS plan initiative, which would discourage the 
continuation of tax incentive schemes targeted at non-residents, but unavailable to residents. 

_________ 
 
This article was previously published MNE tax on 9 May 2018, available at here. 

 
 
 

Mainland China briefing  
 
Yang Shen and Anita Hu  

 
China to re-launch RQDII scheme 
 
In May 2018, the People’s Bank of China (PBOC) announced it will resume the once-suspended 
Renminbi Qualified Domestic Institutional Investor (RQDII) regime. The announcement came one month 
after China resumed the Qualified Domestic Institution Investor (QDII) scheme, which has been on hold 
since 2015.   
 
The RQDII regime, first launched in 2014, permits qualified RQDIIs to invest in overseas RMB 
denominated products using their own RMB funds or RMB funds raised from the PRC institutional or 
individual investors. 
 
Unlike the QDII regime, RQDIIs are generally not subject to approval from the State Administration of 
Foreign Exchange (SAFE) for obtaining any foreign exchange quota. Qualified RQDIIs may invest as 
much RMB funds as they are able to raise from domestic investors, provided that the amount of funds 
are within the maximum amount reported to or approved by the regulatory authorities. 
 
It was believed that, in light of the pressure of capital outflow and a disguised investment into foreign 
currency denominated assets by RQDII, the PBOC suspended the RQDII regime in December 2015.  
 
From past market practice, the RQDII regime largely followed the existing QDII regime in most aspects.   
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Unified regulatory framework for asset management industry 
 
On 27 April 2018, the PBOC, the China Securities Regulatory Commission (CSRC), the China Bank 
and Insurance Regulatory Commission (CBIRC) and State Administration of Foreign Exchange (SAFE), 
released the Guidance Opinions Governing the Asset Management Business of Financial Institutions 
(the “Guidance”) (available here in Chinese). The Guidance came into immediate effect but allows a 
grace period until the end of 2020, by when all covered financial institutions must comply. 
 
The Guidance is a collaboration by all the financial service regulators in China and thus it has the benefit 
of having all the regulators on board to promote a unified set of regulations applicable to all asset 
management products (AMP) offered by the banks (wealth management products), trust companies 
(trust products) and securities companies, fund management companies, insurance companies and 
future companies. 
 
Bringing the regulatory arbitrage to an end: As of this date, AMPs offered by different financial 
institutions are subject to different rules and regulations issued by different regulators. The Guidance 
provides that AMPs shall be regulated based on the type of products, rather than the type of financial 
institutions offering the products, which is expected to bring the prevailing regulatory arbitrage to an end.  
For example, under the current regulatory regime, an AMP offered by a fund management company 
may be subject to much more stringent regulations in terms of both investment activities and fund raising 
activities, than an AMP offered by a bank, even though the strategies of these two AMPs may be 
substantially the same.   
 
Channel business: Financial institutions are expressly prohibited from launching AMPs with the 
intention of circumventing regulatory restrictions such as prohibited asset classes or prohibited leverage 
ratios. Where an AMP offered by a financial institution substantially invests into an AMP offered by 
another financial institution (thus essentially having the same effect of delegating investment 
discretions), the second financial institution shall be a licensed institution with professional investment 
capabilities and qualifications. The Guidance allows a maximum one layer of such delegation.     
 
Classification funds: As provided in the Guidance, public funds and open-ended private funds will not 
be allowed to be structured as classification funds. Further, there are hard-wired restrictions applicable 
to a classification fund, including: (i) the Gross Asset Value of the classification fund shall not be more 
than 140% of the Net Asset Value of the classification fund, (ii) the class asset ratio between the 
preferred class and the subordinated class shall not exceed 3:1 for a classification fund primarily 
investing into fixed income securities, or 1:1 for a classification fund primarily investing into equity 
securities, or 2:1 for a classification fund primarily investing into commodity and financial derivative 
products or mixed asset classes, and (iii) the classification fund shall be actively managed by the 
financial institution that offers the fund, and shall not be managed by investors in the subordinated class 
 
 

SFC licensing and compliance hints  
 
Rebecca Yip 
 
Conviction for providing false information 
 
The SFC issued a press release on 11 May 2018 concerning an individual’s conviction for failing to 
disclose a criminal conviction in his SFC licence application. It is very important to ensure each 
statement is correct and complete before submission to the SFC as it takes inaccurate or misleading 
submission very seriously. 
 
Licence applicants are expected to provide complete, true and correct disclosure of all information in 
their applications in order for the SFC to assess their fitness and properness. Convictions and regulatory 
sanctions must be disclosed, regardless of how old they are or whether they are “spent”.   

http://www.pbc.gov.cn/goutongjiaoliu/113456/113469/3529600/index.html
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The same also applies to submitting cessation notifications for licensed individuals; the reason for 
ceasing to act for a licensed company has to be an accurate representation so the SFC can decide 
whether any follow up action is required. Both the employer and employee should ensure that the true 
reason for cessation of employment is accurately described in the notification to the SFC. 
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